ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

December 18, 2013

Mr. Augustin Rivera, Jr.

Counsel for the Del Mar College District

Dunn, Weathered, Coffey, Rivera & Kasperitis, P.C.
611 South Upper Broadway

Corpus Christi;‘,; Texas 78401

OR2013-22008
Dear Mr. Rivera:

You ask whetiier certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 509617.

The Del Mar College District (the “district”), which you represent, received two requests
from different requestors for information pertaining to the dismissal of a named professor.’
Yousstate the district has withheld some of the requested information pursuant to the Family
Educational Rights and Privacy Act (“FERPA”), 20 U.S.C. § 1232g.? You claim the

"You state the district sought and received clarification of one of the requests for information. See
Gov’t Code § 552.222(b) (stating if information requested is unclear to governmental body or if large amount
of information has been requested, governmental body may ask requestor to clarify or narrow request, but may
not inquire into purpose for which information will be used); City of Dallas v. Abbott, 304 S.W.3d 380
(Tex. 2010) (holding when governmental entity, acting in good faith, requests clarification of unclear or
overbroad request for public information, ten-business-day period to request attorney general opinion is
measured from date request is clarified or narrowed).

*The United States Department of Education Family Policy Compliance Office (the “DOE”) has
informed this office that FERPA does not permit state and local educational authorities to disclose to this office,
without parental consent, unredacted, personally identifiable information contained in education records for the
purpose of our review in the open records ruling process under the Act. The DOE has determined that FERPA
determinations must be made by the educational authority in possession of the education records. We
have posted a copy of the letter from the DOE to this office on the Attorney General’s
website: http://www.oag.state.tx.us/open/2006072 5usdoe.pdf.
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submitted information is excepted from disclosure under section 552.103 ofthe Government

Code. Wehaveconsidered the exception you claim and reviewed the submitted information.
f

We note you have submitted information that falls outside the scope of the information

requested. Therefore, this information, which we have marked, is not responsive to the

present requests The district need not release non-responsive information in response to the

requests, and thls ruling will not address that information.

Section 552.163 of the Government Code states in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or-a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an

officerror employee of a governmental body is excepted from disclosure

under Subsection (a) only if the litigation is pending or reasonably anticipated

on the date that the requestor applies to the officer for public information for

access to or duplication of the information.
Gov’t Code § 552.103(a), (c). The governmental body has the burden of providing relevant
facts and docéiments to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation is
pending or reasonably anticipated on the date the governmental body received the request for
information, and (2) the information at issue is related to that litigation. Univ. of Tex. Law
Sch.v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, orig. proceeding);
Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984,
writref’d n.r.e1); Open Records Decision No. 551 at 4 (1990). The governmental body must
meet both prongs of this test for information to be excepted under section 552.103(a).
See ORD 551 at 4.

The question of whether litigation is reasonably anticipated must be determined on a
case-by-case basis. See Open Records Decision No. 452 at 4 (1986). To demonstrate
litigation is reasonably anticipated, the governmental body must furnish concrete evidence
litigation involving a specific matter is realistically contemplated and is more than mere
conjecture. #d. This office has stated a pending Equal Employment Opportunity
Commission (“EEOC”) complaint indicates litigation is reasonably anticipated.
Open RecordsiDecision Nos. 386 at 2 (1983), 336 at 1 (1982).
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You state the @amed professor filed a claim of discrimination with the EEOC prior to the
date of the district’s receipt of the present requests for information. Thus, we agree the
district reasonably anticipated litigation on the date it received the present requests for
information. You also state the information at issue pertains to the substance of the
discrimination‘¢laims. Based on your representation and our review, we find the information
at issue is related to the anticipated litigation. Therefore, we conclude the district may
withhold the information we have marked under section 552.103 of the Government Code.

Wenote, howe‘§Ver once information has been obtained by all parties to the litigation through
discovery or otherwrse no section 552.103(a) interest exists with respect to that information.
See Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either
been obtained from or provided to all parties to the anticipated litigation is not excepted from
disclosure under section 552.103(a) and must be disclosed. We note the opposing party has
seen or had access to the remaining information. Thus, the remaining information is not
protected by sectlon 552.103 and may not be withheld on that basis. We note the
applicability of section 552.103(a) ends once the litigation has been concluded or is no longer
reasonably antlclpated See Attorney General Opinion MW-575 (1982); see also Open
Records Decision No. 350 (1982).

The remaining:information includes information that may be subject to section 552.117 of
the Government Code.’ Section 552.117(a)(1) excepts from disclosure the home address and
telephone number emergency contact information, social security number, and family
member 1nformat10n of current or former officials or employees of a governmental body who
request this information be kept confidential under section 552.024 of the Government Code.

See Gov’t Code §§ 552.024, .117. Whether a particular piece of information is protected by
section 552.11 7 must be determined at the time the request for it is made. See Open Records
Decision No. 530 at 5 (1989). Thus, information may be withheld under
section 552.1 17(a)(1) only on behalf of a current or former employee who made a request
for conﬁdentraillty under section 552.024 prior to the date of the governmental body’s receipt
of the request for the information. Information may not be withheld under
section 552.1 117(a)(1) on behalf of a current or former employee who did not timely request
under section 552.024 the information be kept confidential. Therefore, if the individual
whose information is at issue made a timely election under section 552.024, the district must
withhold the address we have marked under section 552.117(a)(1) of the Government Code.

B
*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).
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If the individual did not make a timely election under section 552.024, the district may not
withhold the address we have marked under section 552.117(a)(1) of the Government Code.*

i

In summary, “the district may withhold the information we have marked under
section 552.103 of the Government Code. If the individual whose information is at issue
made a timely election under section 552.024, the district must withhold the address we have
marked under section 552.117(a)(1) of the Government Code. The remaining responsive
information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.
£

Sincerely,

Michelle R. Garza
Assistant Attorney General
Open Records ‘Division

MRG/som ,

Ref: ID# 509617

Enc. Subrnified documents
8\
c: 2 Requestors
(w/o enclosures)
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*Section 552.024(c)(2) of the Government Code authorizes a governmental body to redact information
protected by section 552.117(a)(1) of the Government Code without the necessity of requesting a decision under
the Act if the current or former employee or official to whom the information pertains timely chooses not to
allow public access to the information. See Gov’t Code § 552.024(c)(2).




